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DECISION AND ORDER GRANTING BENEFITS

This proceeding arises froma claimfiled under the
provi sions of the Longshore and Harbor Wrkers’ Conpensation Act,
as anended, 33 U . S.C. 901 et. seq.

A formal hearing was held in Jacksonville, Florida on JULY
12, 2001 at which tine all parties were afforded full opportunity
to present evidence and argunent as provided in the Act and the
appl i cabl e regul ati ons.

The findings and concl usi ons which follow are based upon a
conplete review of the entire record in light of the argunments of
the parties, applicable statutory provisions, regulations and
pertinent precedent.



STIPULATIONS!

The d ai mant and the Enpl oyer have stipulated to the
fol | ow ng:

1. That the parties are subject to the jurisdiction of the
Longshore and Harbor Wrkers’ Conpensation Act;

2. An Enpl oyer/ Enpl oyee rel ati onship existed at all
rel evant tines;

3. That the applicable average weekly wage is $277. 08 per
week;

4. That the O ai mant has been paid conpensati on as
reflected on the FormLS-208, Exhibit E-11.

[Tr. at 5:4-10.]

Preliminary Matters

M's. More seeks tenporary total disability rather than
permanent total disability. Therefore, the Enployer has reported
that the time is not ripe to apply for Section 8(f) relief.

Issues
1. Whet her or not C aimant suffered conpensable injuries on
Sept enber 23, 1987.
2. Claimant 's entitlenent to tenporary total disability from
July 14, 1994 through July 9, 1996, and from and after My

26, 1998.

! The following abbreviations will be used as citations to the record:

JS - Joint stipulations;

TR - Transcript of the Hearing;
CX - Claimant 'S Exhibits; and
EX - Employer ’s Exhibits.



Contentions

The C aimant states that she was injured in 1979

when she was struck in the head by a | arge piece of
frozen neat, injuring her |ow back. She in fact was
knocked unconsci ous and was taken to the dispensary on
the base and ultinmately sent to the hospital by the

enpl oyer.

On the day in question in Septenber, 1987, the
accounting office was noving fromone |ocation to
another and all of the stored files needed to be noved.
VWil e carrying out sixty to seventy-five pound boxes of
files, which was an extrenely unusual activity for her,
in that she was strictly an office worker, she re-

i njured her back. Her condition did not inprove and
she ultimately went to the hospital on October 31, 1987
for exam nation and treatnment. She was sent fromthere
to treat with Dr. Carlos Arce, and finally she was

di agnosed with a ruptured disk at L4-5, although in
this period in tine, she continued to work through the
pai n.

It was only when the ruptured disk was finally
di agnosed that the enpl oyer stepped up to the plate and
filled out workers’' conpensation papers so that she
could have the surgery. The surgery was done on
Novenber 27, 1987. At that time, the Carrier went back
and repaid Caimant 's insurance carrier for Dr. Arce’s
previous bills, picked up the cost of the surgery, and
began paying tenporary total disability paynents, as
required by law and the terns of the insurance policy.

She recovered fromthe | am nectony in February
1988, and went back to work full-tinme at her old job.
Her ability to work only lasted a short period of tineg,
and by the mddle of March of that year her back
continued to deteriorate. Repeat nyel ograns indicated
further ruptures at L4 and L5. As of March 12, 1988,
G ai mant went back out on tenporary total disability
and remained in that status through July 13, 1994.

In May of 1988, C ainmant under went two separate
surgeries for the sane | ow back condition, those
surgeries did not inprove her condition, and a fusion
was subsequently perforned.



The C ai mant contends that at the tine of the injury in
1987, she informed a coworker, Hel en Deshazo, and her supervisor,
Bob Stanus. She informed the Enpl oyer that she was going to seek
treatnment. Her private physician treated her and she | ater
sought care fromothers. The Enpl oyer conpl eted papers in order
for her to undergo surgery in late 1987.

The C ai mant reports that she has been totally disabled
since she |ast worked in March 1988. Counsel argues that

this record clearly denonstrates that point has | ong
come and gone and that the Carrier’'s defense that there
was no acci dent should not and can not be count enanced.
Besides fromthat, it has been denonstrated above that
there was in fact an accident and Claimant is entitled
to the conpensation request ed.

The Enpl oyer argues that she did not nmention an injury to
her supervisor in Septenber 1987.

According to the C aimant, she knew that she had injured her
back as soon as it occurred [Exhibit E-32 at 26:19-27:21].
Neverthel ess, the Caimant did not report the injury. The
Claimant went to Dr. Arce, her neurosurgeon, on Novenber 5, 1987
[Exhibit E-14 at 1-2], but she still did not nmention the
Septenber 23rd injury. Dr. Arce perforned surgery on
Novenber 27, 1987. The C aimant did not, however, nention the
alleged injury until Decenber 7, 1987 —nore than two nonths
after the injury supposedly occurred [Exhibit E-3; Exhibit E-39].
Al'l of this is utterly inconsistent with a Septenber 23, 1987
injury.

The Enpl oyer states that the claimshould be barred as she
did not give tinely notice as required by Section 12 of the Act.
Assuming that Dr. Arce told her of a disc problemon Novenber 5,
1987, no notice was given to the Enployer within 30 days.

The Caimant did not notify the Enployer of her alleged
injury until nore than two nonths |ater on approxi mately Decenber
9, 1987 [Exhibit E-39, Y3]. The Enployer was prejudi ced because,
by then, the C aimant had al ready had surgery. The Enpl oyer
could not, therefore, obtain an IME to determne if the C ai mant
had sustained an injury on Septenber 23, 1987 or whether she was
sinply experiencing continued synptons of the 1979 injury
[ Exhibit E-39, 11 4-5].



NOTICE OF INJURY OR DEATH

Sec. 12.(a) Notice of an injury or death in respect of which
conpensation is payable under this Act shall be given within
thirty days after the date of such injury or death, or thirty
days after the enployee or beneficiary is aware, or in the
exerci se of reasonable diligence or by reason of nedical advice
shoul d have been aware, of a relationship between the injury or
death and the enpl oynent, except that in the case of an
occupati onal di sease which does not inmediately result in a
disability or death, such notice shall be given within one year
after the enpl oyee or clainmant beconmes aware, or in the exercise
of reasonabl e diligence or by reason of nedical advice should
have been aware, of the relationship, between the enploynent, the
di sease, and the death or disability. Notice shall be given (1)
to the deputy conmmi ssioner in the conpensation district in which
the injury or death occurred, and (2) to the enpl oyer.

(b) Such notice shall be in witing, shall contain the nane
and address of the enployee and a statenent of the tine, place,
nature, and cause of the injury or death, and shall be signed by
the enpl oyee or by sonme person on his behalf, or in case of
death, by any person claimng to be entitled to conpensation for
such death or by a person on his behal f.

(c) Notice shall be given to the deputy conmm ssioner by
delivering it to himor sending it by nail addressed to his
office, and to the enployer by delivering it to himor by sending
it by mail addressed to himat his [ ast known place of business.

(d) Failure to give such notice shall not bar any claim
under this Act (1) if the enployer (or his agent or agents or
ot her responsible official or officials designated by the
enpl oyer pursuant to subsection (c)) or the carrier had know edge
of the injury or death, (2) the deputy conm ssioner determ nes
that the enployer or carrier has not been prejudiced by failure
to give such notice, or (3) if the deputy comm ssioner excuses
such failure on the ground that (i) notice, while not given to a
responsi bl e official designated by the enployer pursuant to
subsection (c) of this section, was given to an official of the
enpl oyer or the enployer’'s insurance carrier, and that the
enpl oyer or carrier was not prejudiced due to the failure to
provi de notice to a responsi ble official designated by the
enpl oyer pursuant to subsection (c), or (ii) for sone
satisfactory reason such notice could not be given; nor unless
objection to such failure is raised before the deputy
conmi ssioner at the first hearing of a claimfor conpensation in
respect of such injury or death.



TIME FOR FILING OF CLAIMS

Sec. 13.(a) Except as otherwi se provided in this section,
the right to conpensation for disability or death under this Act
shal |l be barred unless a claimtherefor is filed wthin one year
after the injury or death. If paynment of conpensation has been
made wi thout an award on account of such injury or death, a claim
may be filed within one year after the date of the | ast paynent.
Such claimshall be filed wwth the deputy conm ssioner in the
conpensation district in which such injury or death occurred. The
time for filing a claimshall not begin to run until the enpl oyee
or beneficiary is aware, or by the exercise of reasonable
di I i gence shoul d have been aware, of the relationship between the
injury or death and the enpl oynent.

(b)(1) Notw thstandi ng the provisions of subdivision
(a) failure to file a claimwthin the period prescribed in such
subdi vi sion shall not be a bar to such right unless objection to
such failure is made at the first hearing of such claimin which
all parties in interest are given reasonabl e notice and
opportunity to be heard.

At the hearing, the Claimant testified that in 1987, she
tol d Deshazo when the injury occurred, and she informed Stanus on
the next day. She waited 15 days to see a doctor as she thought
that she was going to get better. She saw her private physician
on several occasions, and in |ate Cctober she devel oped severe
| eg and back synptons. There were no injuries between the injury
resulting fromlifting boxes in Septenber and the episode in
October. [Tr. 28].

She went to the hospital and the work up reveal ed a
herni ated disc. Private insurance was paying Dr. Arce but when
surgery was suggested she went to the “enpl oyer” who said

“Well, 1 'mgoing to have the paperwork sent to you and
you go ahead and fill out a workers’ conp. You know,
and go ahead with the surgery.”

She underwent surgery in | ate Novenber but the paperwork was
not conpleted until January. [Tr 31]. The carrier reinbursed her
private insurance conpany and provided future care.

On Cctober 15, 1987, the Caimant conpleted a formLS-201
reporting that she stopped working on July 6, [1987] due to a
back injury on July 6, 1979. There is a ClGNA date stanp of
Oct ober 20, 1987 on this form [EX 1].



On Cctober 15, 1987, the Enpl oyer conpleted an Enpl oyer’s
first report of injury on formLS-202. This indicated that the
injury was on July 6, 1979 and that the C aimant continued to
have problens with her back. There is a ClGNA date stanp of
Oct ober 20, 1987 on this form [EX 2].

A form Ls-202, conpleted on Decenber 9, 1987 reported that
the Caimant was injured on Septenber 23, 1987, |ast worked on
Cct ober 6, 1987 and underwent surgery on Novenber 27, 1987. [EX
4] .

On Decenber 7, 1987, the Claimant filed a LS-201 reporting
an injury to the back while lifting boxes on Septenber 23, 1987.
In January 1988, the District Director sent notice of a claimto
the Enployer and to the Carrier. [EX 3].

In 1996, the Carrier protested paynent for treatnent in that
year. Date of injury was |isted as Septenber 23, 1987. Date of
Enpl oyer’ s know edge of the injury was reported to be Cctober 6,
1987. [EX 5]. The carrier repeated the date of first know edge
as Cctober 6, 1987 on many |ater LS-207 fornms. [EX 9, 10, and
12] .

Dr. Arce evaluated the d ai mant on Novenmber 5, 1987.
Clinical data indicated that More had

a history of head and neck trauma in 1979 foll owed by a
tenporary feeling of weakness and paresthesias in al
her extrem ties. She also had back and left |eg pain
for which she was treated conservatively with
resolution of her synptons after nine nonths. Since
then she has had back problens on and off that woul d
| ast a week at the nobst. However for the last four
weeks she has had constant back pain with pain

radi ati ng down her right leg, and for the last two
weeks she has had nunmbness in the inner aspect of her
right leg. The pain is aggravated by wal ki ng,
sitting, bending over and is relieved by |aying down.

Revi ew of the |unbar sacral spine x-rays brought
by the patient from Cctober 1987 showed inconplete
fusion of the posterior elements of L5-SI. Her hip and
S1 joint x-rays were normal. A CT scan perforned at
St. Vincent's, for which only the results are
avai | abl e, was conpatible wth an L4-5 herni ated di sc
on the right.



her ni

| npressions were |unbar radicul opathy, and rul e out
ated disc. The physician recomended further testing.

Surgery was perfornmed in | ate Novenber 1987. [EX 14].

1988.

The C ai mant spoke to a carrier’s representative in January
Moore stated that in Septenber 1987

yearly we have to clean our storeroom we keep the
paperwork for 3 years, sonetines 4 and we had not

cl eaned the storeroomin over a year and we were in the
storeroom and there was a lot of lifting of boxes and,
ah, | nust have pulled sonething or I nust have done
sonmething really bad because it —later on I found out

I had ruptured a disc.

when | cane back to work | told nmy boss you know ny
back was hurting and then it just kept...l didn't fill
out an accident report because | had a back injury
before and | you know, | had problens before but I did
not know that | had really pulled sonmething really
severe and so then | went to the doctor. It just kept
getting worse and worse and then oh, he treated nme, you
know, he put me on nuscle relaxers and different Kkinds
of nmedication and ah, | continued to work off and on,
you know, going back and forth to the doctor and | just
got so that I told himl can’'t stand anynore —I| can
hardly get up and go down. You know, you're going to
have to do sonething and he said well, you know, let's
just give it alittle while longer and take a vacation
and he nade ne stay out of work 3 or 4 days and | had
heat, you know, noist heat on ny back and all this
well, I think it was Iike the end of Cctober I went to
himon a Wednesday and | was crying and | said | can't
stand this any nore.

| called the physician and he told ne to go to the
hospital and I went to the hospital and they gave ne
Denerol and it did not ease the pain so | went back to
t he doctor on Monday and he said okay | 'mgoing to send
you to the hospital and do a CAT scan so he did x—ays
before, during the course of this tinme, and did not
find anything. So | went to St. Vincent's Hospital the
Tuesday after | talked to the nurse on Friday night and
had a CAT scan and that did show sonething so then he
referred nme to a neurosurgeon and that’s when they put
me in the hospital and did a nyel ogram and they found
that ny disc was conpletely retruded(sic). [EX 13].



In June 2001, a declaration was signed

I, Tracie Darling, declare under penalty of perjury
the foll ow ng:

1. | am enpl oyed as clains adjuster at Contract C ains
Services, Inc., 800 West Airport Freeway, Suite 800,
Irving Texas 75062 (“CCSI). CCSI is the third party
adm nistrator for the Departnment of the Navy/ MAR s
wor ker s’ conpensati on program

2. | amthe adjuster assigned to the file for Joanne
Moore' s al |l eged Septenber 1987 back injury (OACP No. 6-
112219).

3. | have reviewed the file for this injury and the

docunents in Ms. Miore’'s claimfile indicate that Ms.
Moore’s allegation of a Septenber 23, 1987 back injury
was not reported to the Navy until approximtely
Decenber 9, 1987.

4. The Navy was prejudiced by Ms. More’'s failure to
report her Septenber 23, 1987 within 30 days because
she had disc surgery in Novenber 1987. By the tinme she
reported her injury, Ms. Moore had already had surgery.

5. The fact that Ms. Moore had al ready had surgery by the
time she reported the injury precluded the Navy from
obtaining a nedical exam nation to determne if M.
Moore’'s spinal condition was caused by the all eged
Septenber 23, 1987 injury or her pre-existing spine
condition. [EX 39].

The “1987 injury” occurred sone 14 years ago. The exhibits
and al |l egations are nuddl ed as to the date of Claimant’s notice
to the Enployer. Wile EX 1 nentions a 1979 injury this notice
was given in October 1987, less than a nonth after the Septenber
1987 injury. EX 2 was filed by the Enployer in Cctober, and this
also carries the CIGNA (carrier) date stanp.

In view of the above this Adm nistrative Law Judge concl udes
that tinmely notice of an injury was given under the criteria in
Section 12 of the Act. It is clear that a tinely claimwas fil ed
under Section 13. It nust be noted that the C ai mant has
i ndi cated that the event in 1987 aggravated the 1979 injury.

Whet her the damage noted in late 1987 is related to an injury in
Septenber of that year or related to aggravation of a previous



work injury results in the sanme conclusion - paynment of benefits
- under the Act.

One woul d question why the enpl oyer wasted over ten years to

chal l enge the “work rel atedness” of the back surgeries that began
in 1987.

Section 20(a) presumption

Section 20(a) of the Act creates a presunption that
Cl aimant 's disabling condition is causally related to her
enploynment. 33 U.S.C. 8 920(a). In order to invoke the 20(a)
presunption, C aimant nust prove that she suffered a harm and
that conditions existed at work or that an accident occurred at
wor k whi ch coul d have caused, aggravated or accel erated her
condition. Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140,
144 (1991); Stevens v. Taconmm Boat Building Co., 23 BRBS
191, 193 (1990). daimant’'s credi ble subjective conplaints of
pain can be sufficient to establish the elenent of physical harm
necessary for a prima facie case and the invocation of the §
20(a) presunption. See Sylvester v. Bethlehem Steel Corp., 14
BRBS 234, 236 (1981), aff 'd sub nom Sylvester v. Director
ONCP, 681 F.2d 359, 14 BRBS (5th Cir. 1982).

The d ai mant has reported that she was |ifting boxes at work
and suffered back pain. A fellow enpl oyee was present or was
informed of the event on that date. Reportedly, a supervisor was
told on the sane or next day. [Tr. 26].

In early Novenber 1987, the C aimant saw Dr. Arce as
previously noted in this decision, a four week history of
constant back pain was reported, and the physician had access to
Oct ober 1987 reports from St. Vincent’'s Hospital. Dr. Arce
performed surgery in |ate Novenber 1987. [EX 14].

Cinical data during physical therapy in Cctober 1988
i ndi cat ed t hat

On 9/23/87 patient stated she was lifting a box while
doi ng accounting work for the sane conpany. She felt
sonme | ow back pain but was reluctant to see a

physi cian. She continued to work on and off until
10/ 6/ 87 when she went to St. Vincent 's Medical Center
because of severe pain. She was under the care of Dr.
Smth. OP 11/7/87 the patient stated one night she
could not nove and had to go to the energency room
She had right |ower extremity weakness and pain and
severe | ow back pain. They treated her with Denerol

10



She was conpl ai ni ng of nunbness and weakness in the
dorsal foot. Patient was finally referred to Dr. Arce
at University Hospital for a CAT scan, nyelogram On
11/ 22/ 87 patient was di agnosed with a large HNP at L4-5
and a | am nectony was performed. [EX 14].

The above plus EX 1 support a finding that the Caimant is
entitled to the Section 20(a) presunption.

Section 20(a) places the burden on the enpl oyer to produce
substanti al countervailing evidence to rebut the presunption that
the injury was caused by the claimnt ‘s enploynent. Cairns v.
Mat son Term nals, 21 BRBS 252 (1988). Enpl oyer nust produce
facts, not specul ation, to overcone the presunption of
conpensability, and reliance on nere hypothetical probabilities
inrejecting a claimis contrary to the presunption created in
Section 20 (a). Smth v. Sealand Termi nal, 14 BRBS 844 (1982);
D xon v. John J. MMillen & Assocs., 13 BRBS 707 (1981).

Enpl oyer attenpts to rebut the 20(a) presunption by alleging
that Moore did not report the injury to coworkers. Moore
menti oned two nanes but the Enployer has not submitted rebutta
statenment fromthese people.

The Enpl oyer has focused on inconsistencies in More's
statements as to whether or not synptons in |late 1987 were
related to the 1979 injury or to events in 1987.

At the hearing, the Claimant testified that she worked as a
war ehouse person until her back injury in 1979. As she had
lifting restrictions she was reassigned to office work involving
bookkeepi ng and payroll. She reported injuring her back in 1987
whi |l e enptyi ng a warehouse as her office had noved. [Tr. 18-25].

On nunerous occasions the O aimant has reported the 1979
injury as being the cause of the 1987 and nore recent synptons.

For di scussion purposes, the undersigned wll conclude that
the Enpl oyer’s argunents are

sufficient for rebuttal of the Section 20(a)
presunpti on.

Therefore, this admnistrative |aw judge nust

wei gh all the evidence and resol ve the case on the
record as a whol e.

11



Under the substantial evidence rule, the
adm ni strative |law judge’'s findings, nust be based on
such rel evant evidence as a reasonable m nd m ght
accept as adequate to support a conclusion. See
Del Vecchio v. Bowers, 296 U.S. 280 (1935).

The d ai mant has described a situation in which she could
have injured her back in 1987 while lifting boxes. The Enpl oyer
has not rebutted the allegation that More informed a coworker
and a supervisor at the tinme of the injury. Reports of treatnent
fromher private treating physician from August 1987 onward are
not of record but it is clear that Moore underwent studies in
Cctober, shortly after the alleged traum

There is no suggestion of a back injury outside of work
during the last half of 1987. |In addition, the Enpl oyer has not
submtted a nedical report that disputes a relationship of
current disability to an alleged injury in Septenber 1987.

Mor eover, there was an injury in 1979 and one coul d nmake the
argunent that the incident in 1987 aggravated the pre-existing
di sorder.

The evidence in this case is heavily on the Caimnt’s side.

It is concluded that the C ai mant has shown that the Septenber
1987 injury led to nunerous |unbar spine surgeries.

Suitable Alternate Employment

The Enpl oyer has not suggested that Mbore can return to her
previous job or to any other work for the Enployer.

Thus, the burden shifts to Enployer to show
suitable alternate enploynent.  ophus v. Anpbco Prod.
Co., 21 BRBS 261 (1988); Nguyen V. Ebbtide Fabricators,
19 BRBS 142 (1986). A failure to prove suitable
alternate enpl oynent results in a finding of total
disability. Manigault v. Stevens Shipping Co., 22 BRBS
332 (1989) (involving injury to a schedul ed nmenber);
MacDonald v. Trailer Marine Transp. Corp., 18 BRBS 259
(1986), aff 'd, No. 86-3444 (11th Cr. 1987)
(unpubl i shed).

The Enpl oyer argues that

The C ai mant Was Capable OF Working Between July 14,
1994 And July 9, 1996, and from May 1998 onward as
Sui tabl e Alternate Enpl oynent WAas Avail able If The
Gl ai mant Had Looked For A Job.

12



The Enpl oyer states that

In August 1994, Dr. Sury stated that the C ai mant
coul d perform sedentary work. Labor market surveys
showed appropriate jobs frommd-1994 until the
G ai mant underwent surgery on July 10, 1996.

The Enpl oyer al so argues that More was agai n capabl e of
wor ki ng from May 1998 to the present and conti nui ng.

Claimant’ s counsel states that his client underwent surgery
in late 1987 and had 2 procedures in May 1988. A fusion was
performed at a subsequent date.

Counsel reports that

As of March 12, 1988, d ai mant went back out on
tenporary total disability and remained in that status
t hrough July 13, 1994.

From July 13, 1994 through July 19, 1996, the
Carrier, without justification or explanation, reduced
her benefits to tenporary partial and paid her $14.00
per period for that length of tinme. In fact,

Gl aimant ‘s condition was such that it was the sanme on
July 14, 1994 as it was in 1993, 1992, and goi ng on
back to March 1988. Her condition never changed from
that period of tine through the entire period that she
was paid tenporary partial disability benefits and
beyond. In fact no doctor during that period of tine
rel eased her to return to work and she was physically
unable to do so under any circunstances during that
peri od.

Moore’ s counsel states that

Dr. Hogshead exam ned C ai mant shortly before the
hearing at the request of Carrier and opined originally
that froman orthopedic stand point C ai mant possibly
could do secretarial work, but that she had
deconpensated to the point where her chronic pain
syndrone woul d preclude her frombeing able to work at
all.

Counsel states that follow ng the fusion, More wre a full

body brace for a year and subsequently had a hernia which
required repair. It is argued that the C ai mant conti nues

13



to remain in the sanme physical condition she was in
before the repair and at no tinme in this record is
there any indication that a physician released her to
return to any kind of duty, sedentary, light, partial
or full. She continues to remain, based on the
testinony and evidence in this record, tenporarily and
totally di sabled and she shoul d be conpensated

t herefor.

Counsel notes that the Enployer states that More could
perform sedentary work except for her psychol ogi cal problens.
The d ai mant

testified that she was handling these other stressors,
and woul d have been able to continue to do so, had it
not been for the serious, chronic back pain. There is
no conpetent, substantial evidence to the contrary.

The C ai mant was paid tenporary total disability from
October 15 to October 19, 1987, from Novenber 12, 1987 to March
12, 1988, and from March 24, 1988 to July 13, 1994. Tenporary
partial disability was paid fromJuly 14, 1994 to July 9, 1996 at
a rate of $14.72 per week. Tenporary Total Disability was paid
fromJuly 10, 1996 to May 26, 1998. [EX 11].

Dr. Arce performed a | am nectony of L4-5 in Novenber 1987.
Sim | ar procedures were perfornmed at that |evel on two occasions
in May 1988. [EX 14].

In January 1991, Mdore was eval uated at the request of Dr.

Godbol dt. It was concluded that she was mldly depressed and
experienced significant pain. A pain nanagenent program was
recommended. [EX 20]. In July 1991, the Pain Managenent Center

advi sed Dr. Godbol dt that since January she had becone nore
depressed and nore somatically focused. [EX 19].

In early May 1992, Dr. CGodbol dt stated that the C ai mant

has been under therapy at the dinic for Pain
Managenment at University Medical Center regarding a
conpl aint of failed back syndrome. Miltiple

i nterventions have been tried in this case with little
prol onged response.

She continues to be significantly inpaired

relative to the above noted diagnoses. She apparently
experiences ongoi ng disconfort and is unable to perform
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strenuous donestic activity w thout significant
exacer bations of her pain conplaints.

It is the opinion of this observer that with
respect to dinic for Pain Managenent interventions
that this patient has in fact reached maxi mum nedi cal
i mprovenent. [EX 19].

In md-My 1992, Moore underwent an assessnent of her
physi cal /functional capabilities. It was reported that there was
synpt om magni fi cati on.

Ms. Moore is unrestricted in sitting, as she sat for
one hour and 18 m nutes when perform ng the intake
interview She is restricted to 10 m nutes of
stationary standing, walking less than 1/4 mle, and
clinmbing 40 stairs at one tinme, due to conplaints of
increasing right leg and | ow back pain. She is
restricted to occasional static trunk bending, and
over head reaching due to conplaints of increasing | ow
back pain, and is restricted to performng repetitive
one half squats vs. full squats secondary to patient
intolerance. M. More is unable to stoop due to
conpl aints of increasing | ow back pain.

It was concluded that she could perform sedentary work for 4
hours a day for 5 days each week. [EX 21].

In August 1993, Intracorp began a vocati onal assessnent.
Attenpts to contact the C ai mant were unsuccessful. |In January
1994, Intracorp identified potential jobs that included custoner
service and a cashier. The surveys continued on a frequent basis
through June 1994. It was reported that nmany of the potenti al
enpl oyers stated that they would interview Mbore if she appli ed.

[ EX 22].

Dr. Sury exam ned the O aimant in August 1994. Mbore
conpl ai ned of

| ower back pain radiating down her right leg to the
foot. She also conplains of nunbness in the right

| oner extremty. M. More states that she is unable
to sit or stand for nore than 105 mnutes at a tine.
Coughi ng, sneezing, and straining on bowel novenents
aggravate her pain. She had seen Dr. Nguyen in June
1994 and he had advised an MRI. Follow ng exani nation,
Dr. Sury stated that
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I am an agreenment with Dr. Arce that Ms. Moore
reached Maxi mum Medi cal | nprovenent on 01/22/90 with a
20% per manent i npai rnent of the whol e person based upon
the AMA Guidelines. M. More can continue her job
search with the sedentary type work restrictions, with
ten pounds maximumlifting, based on the work Capacity
Eval uati on Report dated 05/14/92. [EX 23].

Dr. Arce saw Moore on nunerous occasions through 1992. In
March 1993, she stated that she remained severely affected by
back pain. The physician indicated that if the problem could not
be managed with nedication, the alternative was a | unbar fusion.
In Novenber 1993, Dr. Arce had a discussion with the Caimnt’s
spouse who reported that she renmai ned di sabl ed by pain and was
unabl e to do any type of significant physical activity.

On July 22, 1994, it was reported to Dr. Arce that

At the beginning of June, after sitting for about
four or five hours, Ms. Mwore noticed increased | ow
back pain and right |leg pain, and al so increased
feeling of nunmbness in her right leg fromthe knee down
involving the entire leg. She has also noticed on and
of f disconfort in her left |eg.

Fol | owi ng exam nation, the inpression was chronic | ow back
pain with exacerbation. The Caimnt was to see Dr. Sury
regardi ng her pain syndrone. Dr. Arce suggested a fusion and
wote a total disability slip through her appointnment date of
October 7, 1994. On COctober 7, the slip was renewed through
Novenber 7, 1994. [EX 14, pp 60-62].

The inpression in early Decenber 1994 was fail ed back
surgery syndrome and Dr. Arce suggested a posterol ateral fusion
In late May 1995, the physician stated that

| had a long discussion with M. and Ms. More about
her condition and options of treatnent. They woul d
like to go ahead with the fusion and they understand
the limtations of such treatnent in her case.
However, they have had problens with her workman’'s
conpensati on approving such a procedure. They woul d
like to use Chanpus in order to proceed with this.
They will let me know what type of arrangenents can be
made and once approval for this surgery has been
obtai ned, plans are to proceed with a |unbar fusion
with instrumentation fromL4 to S1. [EX 14, p.67].
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On August 23, 1995, Dr. Arce stated that More was to be
hospitalized for a spinal fusion. [EX 14].

Dr. Scharf, an orthopedic surgeon, exam ned the C ai mant on
August 25, 1995 at the request of the carrier. The physician
stated that

| feel that Ms. Moore has segnental spina
instability and has three | evel degenerative disc
di sease. She will probably need a three | evel fusion
if surgery is performed. Due to the extensive nature
of the surgery, | would recomrend conbining the
anterior and posterior fusion. Her overall prognosis
is fair at best. She would gain significant
i mprovenent. [EX 24].

Dr. Arce referred More to Dr. Fessler who conducted an
exam nation in June 1996. Dr. Fessler recomended a posterior L4
to S1 fusion with a subsequent anterior fusion. Such procedures
were perfornmed on July 10 and on July 17, 1996. In August 1996,
Dr. Fessler prescribed a back brace, and in April 1997 such use
was di scontinued. [EX 25].

Extent of disability from July 14, 1994 to July 9,
1996

EX 11 reflects that permanent partial disability was paid
during the above period. The contentions for this period have
been previously nentioned.

Moore underwent a work capacity assessnent in May 1992 and
it was concl uded that she could perform sedentary work for 4
hours every day. [EX 21].

At the request of the carrier, Dr. Sury exam ned More in
August 1994 and concl uded that she could perform sedentary work.
[ EX 23].

Moore did not cooperate with Intracorp but that firmdid
identify enployers offering sedentary work in 1993 and in 1994.
[ EX 22].

However, in June 1994, Moore saw Dr. Nguyen and reported an
increase in low back pain. In July, Dr. Arce suggested a fusion
and provided total disability slips that continued into Novenber
1994. Fromlate 1994 through 1995 and into 1996, Dr. Arce
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di scussed a fusion which had been hi ndered by nedi cal coverage
concer ns.

In August 1995, Dr. Scharf exam ned Moore at the request of
the carrier. The physician recommended a spinal fusion. [EX 24].

In January 1996, Dr. Arce stated that

Ms. More is under ny care for treatnent of her
| ow back pain. She is scheduled to undergo an
eval uation by Dr. Richard Fessler for an anterior
fusion at the L4-5 level. This is a specialized
procedure, and because of the continued synptons
affecting Ms. More | do not think it is in her best
interest for her to go through a deposition at the
present tinme considering her overall condition. [EX
14, p.73].

In March 1996, Dr. Arce stated that nmultiple treatnents had
failed to help Moore and that she was to be seen by Dr. Fessler.

Dr. Fessler exam ned the O ai mant on June 18, 1996 and
concurred in a diagnosis of L4-5 instability. Two fusions were
performed in July 1996.

In [ate August 1996, Dr. Fessler stated that

Based on ny exam nation of Ms. Moore prior to her
surgery and ny evaluation of her level of pain prior to
surgery, and ny eval uation of her radiologic studies, |
feel very unlikely that Ms. More could have engaged in
any significant enploynment requiring prolonged sitting,
wal ki ng, bendi ng or physical l[abor prior to her recent
surgery. [EX 25].

Dr. Sury felt that Moore could be enployed full time in a
sedentary job and the conclusion on the work capacities
assessnent was that Mbore could work 20 hours per week.

Apparently, Dr. Arce was never contacted regarding the
Claimant’s ability to work between July 1994 and July 1996. In
vi ew of conplaints that began in June 1994, Dr. Arce placed the
Claimant on totally disability into Novenber 1994 and subsequent
clinical notes repeatedly speak of the necessity of a spinal
fusi on.
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Dr. Scharf, a non-treating physician, concurred in this
assessnment in md 1995. Mreover, Dr. Fessler performed two
procedures shortly after the initial exam nation.

| find it clear that Dr. Arce woul d not have approved any
type of work during the period in issue as denonstrated by his
pl acing her on total disability during late 1994. Therefore,
Moore is entitled to tenporary total disability during this tine.

Extent of disability from May 27, 1998 to the present
and continuing

A form Ls-208, dated in Novenber 1998, states that tenporary
total disability was paid fromJuly 10, 1996 to May 26, 1998. No
conpensation has been paid since May 1998. [EX 11] [See EX 32,
p.23] [Tr 6].

Dr. Fessler continued to treat the Cainmant after the
surgery in 1996. Moore was provided with a back brace until
April 1997. At that time, the physician stated that the anterior
fusion was sub optimal in position. (Information in the file
i ndi cates that Moore underwent an incisional hernia repair in
June 1997).

In May 1999, Dr. Fessler reported that

She has done wel| postoperatively, but has had a
great deal of enotional difficulties. Recently she
| ost her nother and another close relative. Al though
her husband is supportive she is having a great deal of
difficulty coping.

Today in clinic she has no back pain. Her
incision is well healed. She has no abdom nal pain or
costvertebral angle tenderness. Her examination is
entirely benign with full strength in both | ower
extremties, normal sensory exam nation, and nornma
gait. The filnms today reveal bone dowel halo
phenonenon to have resol ved suguesting good
i ncorporation of the bone graft. There is no evidence
of screw breakage or back out suggesting a solid
fusion. The intertransverse bone fusion appears to
have matured nicely.

Qur inpression is that the patient is doing well

status post posterior segnental instrunmentation and
anterior interbody l|unmbar fusion. [EX 25].
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In August 1996, Dr. Arce stated that Dr. Fessler had

performed an endoscopic fusion. |In Cctober 1999 Dr. Arce stated
that Mbore was doing well and was |ast seen in 1996. | npressions
wer e

STATUS POST ANTERI OR AND POSTERI OR LUVBAR FUSI ON, W TH
SATI SFACTORY RECOVERY.
CHRONI C LOW BACK PAIN. [EX 14].

In Cctober 1996, Moore was evaluated by Dr. Mreland, a
psychol ogi st. | npressions were

Dysthym c¢ Di sorder Secondary To Chronic

LBP

R/ O Pai n Di sorder Associated Wth Both Psychol ogi cal And
Physi cal Factors

Psychosoci al Stressers: surgery, perceived w c harassnent,
rel ati onship with ol dest daughter

Dr. Mreland stated that

Conpared to other chronic pain patients, she engages in
nore catastrophizing. She tends to expect many

di fferent negative consequences when her pain

i ncreases, and she has few coping skills wth which to
handl e pai n exacerbations. He reconmmended
psychol ogi cal treatnment, and referral to a psychiatri st
for medi cati on managenent. [EX 26].

Moore was hospitalized in University Medical Center from
February 27 to March 2, 1997. The initial inpression was
sui cidal ideations wth pain. The diagnosis was depression. [EX
27] .

Dr. Herbly, a psychiatrist, began treating the Caimnt in
March 1997. |In Septenber 1997, it was reported that the C ai mant
was dealing with the illnesses of 2 fam |y nenbers. |n January,
it was reported that there were nunerous famly stressors.

In July 1999, it was reported that

H STORY: no change in synptons, continues to be quite
depressed, stress in relationship with husband, two
nore deaths, pain is persistent and is a significant
conti nuous stress. Response to current dose of Prozac
has been partial .

Dr. Herbly stated that
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Synptons of depression include persistent sadness,
anhedoni a, social isolation, interrupted sl eep,
decreased energy, weight |oss, suicide ideas. The
depression is persistent and daily. The physician
advised a referral for psychotherapy. [EX 28].

An unsigned May 1999 report from Shands Cinic states the
G ai mant had no back pain and was considered to be doing well.
Moore reported enotional difficulties due to fam |y problens.
[ EX 29].

Dr. Guiot reported in May 2000 that

Ms. Moore was |ast seen in this clinic one year
ago. She was doing quite well at that tinme and
continued to do so until January 2000. She began
taking a course in acting. This was quite a physical
cl ass and she began experiencing both back and ri ght
| ower extremty pain in February 2000. The back pain
has not worsened. It has essentially remained status
quo.

Unfortunately, the right |lower extremty pain has
gotten consistently worse. It originates in the right
hip region and radi ates along the |ateral aspect of the
right thigh. It swings anteriorly at the |evel of the
knee and descends further along the |leg along the
anterior border. There is further radiation along the
dorsum of the right foot. There is occasionally
nunbness in the toes of the right foot. There is a
general i zed sense of weakness in the entire right |ower
extremty. The left |ower extremty remains
asynptomatic. Bowel or bladder function have renai ned
unaf f ect ed.

The pain is made worse with prol onged sitting,
standing or activity. It is relieved with rest. There
has not been any form of conservative managenent
directed at these synptons. There has been no imagi ng
st udi es.

The physician reconmmended di agnostic testing. [EX 29].
During a deposition in April 2001, the Caimant testified
t hat when the back brace was renoved in April 1997 physi ci ans

noticed a bulge in one of the incisions. A physician related the
hernia to prior surgery, and the hernia was repaired.
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Moore acknowl edged an attenpt at suicide in February 1997.
She reported that in 2000 she went to 3 acting classes but
dropped out due to the long drive and the physical nature of the
activities. She conceded that she had not |ooked for work since

Sept enber

1997 and stated that she was physically unable to work.

[EX 32, p. 62].

At the request of the Enployer, the O ai mant was exam ned by
Dr. Hogshead in early May 2001. The C aimant reported that

she has pain on a daily basis that is particularly
confined to the buttocks and posterior aspect of both

| egs.

She conplains of pain nore in the right |leg than

the left. The pain tends to travel down the center of
the leg and reaches all the way to the toes. The pain
is aggravated by activity and generally relieved by
bei ng conpletely still. She also gets relief by taking
medi cati on.

| MPRESSI ONS wer e

1

Degenerative |lunbar disc disease--nultiple surgical
procedures with an apparent solid spinal fusion L4 to
t he sacrum

Chronic pain and disability syndrone (see discussion).
Severe decondi ti oning.

Hi story of depression requiring institutionalization
wi th continuing evidence of depression.

Osteoarthritis right hip.

Dr. Hogshead stated that

In answer to the questions posed by attorney Mesnard,
Ms. Moore is unable to work. She will not be able to
return to work under any foreseeabl e circunstances
despite accommpdati on and restrictions. The history
given is that her problens began follow ng a 1987
injury. The tenporal relationship of the devel opnent
of that occurrence is somewhat vague. However, at this

tine,

14 years later and 6 operations later, we are

unable to effectively chall enge her assertion of that
rel ati onship. M. Mdore did nention her acting class
of January 2000, but did not nention incurring an
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injury. Lacking further details, it would be the
opi nion of this exam ner that the acting class was not
a significant factor.

In late May 2001, the physician reported that

Additional material in the formof surveillance
vi deo tapes has been received. A telephone conference
with M. Mesnard (enployer’s counsel) was held as a
clarification of the opinions expressed above. It the
opi nion of this exam ner that Ms. More’'s primary
di sabling entity is the chronic pain syndrome. This is
a problemwhich in itself carries no specific
inmpairment rating. It is essentially a psychol ogi cal
pr obl em

Consi dering ONLY the orthopaedic or
nmuscul oskel etal el ements, Ms. Mbore woul d be capabl e of
perform ng a sedentary job, given the opportunity to
becone conditioned. [EX 33].

In June 2001, Dr. Hogshead added an addendum The physician
reported that

1. A suitable conditioning tine to allow Ms. Mbore
to reenter the work force would be one nonth at a
part tine |level. Further type of conditioning
program woul d not be required.

2. The surveillance tape of Ms. Moore dated June 2001

IS not persuasive. |t does present an
identifiable inmage of Ms. Moore. Pain behavior is
not evident. |If there is an established factual

basis for claimng that Ms. More is indeed
working in the Rosebuilt Ofice that would
constitute substantial evidence that she is
capabl e of enpl oynent.

3. Ms. Moore is physically capable of performng the
tasks at least of ordinary |ight housekeeping.

4. It is my opinion that the hernia repair at Shands
Hospital in June 1997 was in fact necessitated by
the earlier |aparoscopic procedure. The
| aparoscopi c procedure in turn was necessitated by
the 1987 injury.
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5. | was previously informed of the traumatic spine

injury in “1997". However, | was unaware that the
treatnment entailed surgery. Nevertheless, | am
unabl e to separate a causal relationship, i.e.

1979 vs. 1987. There sinply isn’'t sufficient
evidence to provide further indications of a
causal rel ationship.

6. According to the history provided by Ms. More
(and we have no conflicting evidence), the 1979
infjury was the initiation of her spine problens.
The passage of subsequent years and the subsequent
operative procedures have obscured the evidence of
the original injury. |If she was originally
accepted as a Wirkers’ Conpensation injury in 1979,
then so be it.

7. Again, there is not sufficient evidence to provide
a clear, causal relationship between the 1979 and
1987 injuries. This exam ner is unable to
det erm ne whet her she woul d have been able to
return to the job following the 1987 injury if she
had not had the 1979. [EX 45].

Dr. MIler, a psychiatrist, exam ned Mbore in May 2001
(She has been seen previously in February 1997). She currently
reported that she was still depressed, had trouble wal king due to
pain, and at tinmes thought her life was over. Mental status
exam nation reveal ed a blank affect. She was depressed and wept
frequently.

Dr. MIler reviewed numerous nedical records and stated in a
letter to Enployer’s counsel that

In response to your specific questions:

1. The patient, in my opinion suffers a) Chronic
Dysthym c Di sorder; b) Major Depression by
hi story; and c) Conpul sive Personality Features.

2. In both the 1997 and the 2001 interview, M. Moore
reported to ne the onset of pain associated with
wor k events occurring to her in 1987. Assunming a
wor k-rel ated event did occur at that time, it is
ny opinion that continuum of pain in association
with enotional distress were established at that
poi nt and any preexisting problemwas added to
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(aggravated) rather than caused by the injury per
se.

3. Ms. Moore, in ny opinion, does not need
restrictions froma psychiatric standpoint in
order to work. | think the greater question is
whet her or not she can work. | have di scussed
with her ny concern that she may need further
medi cal apprai sal regarding the need for estrogen
repl acenent and thyroid assessnment. A correction
of these potential problens may enhance her return
to the work force.

Comment: It is clear that there have been a | ot of
things going on in Ms. More’'s life. She has suffered
many traumas through the years, both enotional and
physi cal, and what we are seeing in her adaptation
today is a product or a summation of all of these
things together. | think her pain is real, not
feigned. The Mensana Pain Clinic Test results are in
conformty with this position. | think that she needs
to have this lawsuit concluded and get on with her life
to what ever manner and degree she is capable. | do not
see her as a basket case and | have told her this, that
she needs to bring all this to a conclusion and get on
with her life. Medication adjustnment and assessnent
regardi ng estrogen and thyroid needs are about as nuch

as she needs, in nmy opinion. | do not think that
further psychiatric care will assist at this point. [EX
31] .

Mel inda Hardie, a rehabilitation service provider, reviewed
records, interviewed the Caimant, and perfornmed a | abor nmarket
survey in June 2001. Dr. Arce did not respond and the survey was
based on Dr. Hogshead’'s opinion regardi ng sedentary worKk.

Ms. Hardie identified available jobs, in tel emarketing, as
an office assistant or receptionist, as a front desk clerk, and
as a collection agent by tel ephone. Oher potential jobs
i ncl uded unarnmed security guard, inventory manager, and customer
service representative. [EX 41].

At the hearing, the Caimant testified that she had not
tried to work as

| don't sleep. | have to take nedication to nmake

me sleep. M back hurts all the tinme. There’'s no way
that | could be a productive person for sonebody and
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work for themand say, | ‘'mgoing to do this for you
five days, four days or three days a week because |
couldn't. [Tr. 56].

Moore testified that she was hospitalized “for ny nerves” in
February 1997 but “I had not tried to kill nyself.” [Tr. 78].
After review of a videotape More stated that on that day she
went to visit Harriet Rose, owner of Rose Built, Inc. The
Cl ai mant deni ed ever receiving noney fromthat firm [Tr. 90].

Harriet Rose testified that she was an old friend of More
and that she encouraged Moore to visit to get her out of the
house. Moore visited frequently in the afternoons when Rose had
idle tine. Rose denied paynents to More.

Joe Vol ante testified that he had vi deotaped the d ai mant,
and he described the activities. [See EX 43 and EX 44].

Mel inda Hardie testified regarding her vocational report.
She relied on reports of Drs. Hogshead and Sury as well as the
1992 FCE. Ms. Hardie noted that Dr. MIller reported that there
were no psychol ogical restrictions to work. M. Hardie testified
that el even of the enployers listed in her report were hiring at
the time of the report. [Tr. 135].

Hardie stated that while Dr. Hogshead indicated that the
primary disabling entity was chronic pain syndronme, Dr. Ml ler
had stated that there was no psychol ogi cal i npairnent.
Therefore, Hardi e concluded that More could perform sedentary
work. [Tr. 142].

Discussion

Dr. Arce was the primary treating physician until the
surgery in 1996 and there is sone indication that he has returned
to being the primary treating physician. Dr. Fessler provided
primary care from 1996 through 1999. Neither of these physicians
has revi ewed potential job descriptions or responded to such a
request .

Ms. Hardi e has based her vocational survey on reports of the
1992 FCE [EX 21], reports fromDr. Sury in 1994, and recent
reports fromDrs. MIler and Hogshead. It nust be pointed out
that the 1992 and 1994 reports predated the spinal fusions in
1996 and, therefore, have little credibility at this tine.

Ms. Hardie's dilenmma in understandi ng the opinions of Drs.
Ml ler and Hogshead is well taken. 1In addition, while the
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Cl ai mant has significant fam |y psychol ogical stressors the ngjor
di agnosi s is chronic pain syndrone.

Dr. MIler stated that More's pain was “real, not feigned.”
Dr. Hogshead has indicated that More could perform sedentary
work if she went through a conditioning program

The undersi gned does not see that Mwore has even worked for
Rose Built, Inc. The Caimant reports that she is relatively
housebound due to chronic back pain. In view of five |unbar
surgeries, including an anterior fusion, it is held the O ai mant
is credible and can not perform sedentary work on even a part
time basis.

Order

1. The Enpl oyer is to pay Clainmant tenporary total disability
fromJuly 14, 1994 through July 9, 1996, and from May 27,
1998 to the present and conti nuing.

2. Prior awards of tenporary total disability remain in effect.

3. The Enpl oyer shall provide treatnment for |unbar inpairnent
and for an incisional hernia pursuant to Section 7 of the
Act .

4. The Enpl oyer shall receive credit for all conpensation that

has been pai d.

5. Interest at the rate specified in 28 U S.C. 81961 in effect
when this Decision and Oder is filed with the office of the
District Director shall be paid on all accrued benefits
conputed fromthe date each paynment was originally due to be
paid. See Gant v. Portland Stevedoring Co., 16 BRBS 267
(1984).

6. Al'l conputations are subject to verification by the D strict
Di rector.

7. The d aimant ‘s attorney shall within twenty (20) days of
receipt of this order, submt a fully supported fee
application, a copy of which shall be sent to opposing
counsel, who shall then have ten (10) days to respond wth
obj ections thereto.
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8. No penalty shall
days after notice

RKM ccb
Newport News, Virginia

be assessed agai nst the Enpl oyer until
of the anmpbunt to be paid.

e

RI CHARD K. NMALAMPHY
Adm ni strative Law Judge
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